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LYNCH, Grcuit Judge. This case is one of a pair, both

originating fromthe District of Maine and both presenting the
sanme question to this court: when a federal court rules that a
Social Security Adm nistrative Law Judge ("ALJ") has erred,
under what circunstances may the court remand the case to the
Conmi ssioner with instructions to pay benefits, rather than

remand to the Conm ssioner for further proceedi ngs? See Seavey

v. Barnhart, No. 01-1202 (1st Gr. 2001). W vacate the
district court's order to pay benefits and, applying the
principle articulated in Seavey, hold that, in this instance, a
remand wth instructions for further proceedings was the

appropriate renedy.?

! In the district court proceedi ngs, the defendant named
was Kenneth S. Apfel, then Comm ssioner of Social Security.
Freeman v. Apfel, No. 00-120-B, 2000 W. 1781830 (D. Me. Dec. 4,
2000). By the tine this appeal was filed, Larry G Massanari had
beconme Acting Conm ssioner of Social Security and was the
appellant in this case. After oral argunment, Jo Anne B.
Barnhart succeeded Acting Conm ssioner Massanari as the
Conm ssi oner of Social Security. Pursuant to F.R A P. 43(c),
Conmi ssi oner Barnhart is substituted as the def endant appel | ant.
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I n June 1998, Edward Freenman applied for benefits under
the Social Security disability benefits and the Suppl enenta
Security Income prograns, claimng disability due to
gastroesophageal reflux disease. Freenan received a hearing on
his claimbefore a Social Security ALJ on July 15, 1999.

When considering applications, the Social Security
Adm nistration enploys a five step process to determne if an
i ndi vidual is disabledwthin the nmeani ng of the Social Security
Act; all five steps are not applied to every applicant, as the
determ nation may be concluded at any step al ong the process.
20 C.F. R 88 404. 1520, 416.920 (2001). The applicant has the
burden of production and proof at the first four steps of the
process. If the applicant has met his or her burden at the
first four steps, the Conmm ssioner then has the burden at Step
5 of comng forward with evidence of specific jobs in the

nati onal econony that the applicant can still perform Ar ocho

v. Secretary of Health & Human Servs., 670 F.2d 374, 375 (1st
Gr. 1982).

At the ALJ hearing, Freeman presented evidence of his
refl ux di sease and evi dence that he has an anxiety disorder with
depressed nood. This sufficed to neet his burden under the
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first four steps of the process. At Step 5, the Conm ssioner
presented the testinony of a vocational expert, who testified
that Freeman had skills fromhis past work as a pl unber and pi pe
fitter that could be transferred to other jobs. The expert al so
testified that sonmeone with Freeman's age, educational and
vocat i onal backgr ound, and physi cal and psychol ogi cal
limtations could still performmany jobs, and he specifically
cited exanpl es.

The ALJ in her decision stated that Freeman was not
di sabl ed because he could still performcertain jobs. Rather
than citing any of the jobs that the vocational expert testified
that Freeman could perform however, the ALJ supported her
determ nation by citing three jobs nmentioned by the expert that
would utilize skills from Freeman's prior work. There was no
evidence that Freeman, given his inpairnents, could perform
these jobs. In fact, it appears that he coul d not performsuch
jobs, as they required working with the public, which the ALJ
had found he was limted in doing due to his anxiety and
depr essi on. The ALJ decision was therefore internally

I nconsi stent and not supported by the evidence.



After the Social Security Appeals Council declined to
review his case, Freeman petitioned the federal district court.
The Conm ssioner conceded that the ALJ had erred and noved for
a remand for further proceedings. The magistrate judge
recomended that the district court deny the Comm ssioner's
notion and, instead, remand the case with instructions to pay

benefits. Freenman v. Apfel, No. 00-120-B, 2000 W. 1781830, at

*4 (D. Me. Dec. 4, 2000). The nagistrate cited Social Security
Rul i ng 96-9p, 61 Fed. Reg. 34,478 (July 2, 1996), which requires
ALJs to cite exanples of jobs that an applicant could perform
whenever there is nore than a slight inpact on the applicant's
ability to performthe full range of sedentary work. Freeman,
2000 W 1781830, at *3. The Conmm ssioner disputes the
applicability of this ruling.

The decision to order paynent wthout further
proceedings rested primarily on the notion that the Conm ssi oner
bears the burden of proof at Step 5 and that, as the nagistrate
had said in prior recomendations, "the [C]onm ssioner is not
entitled tonmultiple attenpts to get things right" at this stage

of the process. 1d. The district court adopted the



magi strate's opinion, Freeman v. Apfel, No. 00-0120-B-S (D. M.
Dec. 18, 2000), and this appeal foll owed.
.

The Commi ssioner's positionis laidout inour decision
in Seavey, slip op. at 8-09. Qur review of a district court's
judgnent on a Social Security appeal is de novo. |d. at 11-13.

The Conmi ssioner net his burden to conme forward with
evidence in this case by introducing the testinony of a
vocational expert. The argunent here centers on how the ALJ
wei ghed that evidence. W do not know whether the ALJ had a
reason for not citing the unskilled jobs nentioned by the
vocational expert as jobs that Freeman could still perform or
whet her reference to the wong set of jobs was sinply an
uni ntentional m stake. The ALJ's decision was in error because
It was not supported by substantial evidence, 42 U S. C. 8§ 405(9)
(1994) -- specifically, because the vocational expert's
testinony appears to contradict pertinent findings by the ALJ.

However, an order to pay benefits is not appropriate
here because, based on the record, it is not clear that Freenman

was entitled to benefits. See Seavey, slip. op. at 17. | f

anything, the record tends to show that Freeman was not entitled
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to benefits, since the vocational expert testified that there

were still many jobs that someone with his residual functiona
capacity could perform Still, the ALJ did not discuss the
pertinent expert testinony or Freeman's challenges to it. A

remand is the proper renmedy here because it would allow the
Conmi ssioner to fulfill his role of resolving conflicting
evidence, a task which is not ours to perform Id. at 15
WAl ker v. Bowen, 834 F.2d 635, 639-40 (7th Gr. 1987).

In its posture before the district court, this case
presented a sinple issue of the federal court's authority under
sentence four of 42 U S C 8 405(g) to remand a case after
entering a judgnent reversing the Comm ssioner's decision due to
error. Under those circunstances, the Conm ssioner nay have
been able to correct the error w thout undertaking additional
evidentiary proceedi ngs. However, in aletter submttedto this
court after oral argunment pursuant to Federal Rule of Appellate
Procedure 28(j), the Comm ssioner stated that further
devel opnent of the record is necessary for two reasons: to
conply with a new Social Security Ruling clarifying the ALJ's
duty to resolve any conflicts between the vocational expert's

testinony and the definitions in the D ctionary of Qccupati onal
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Titles published by the Departnment of Labor; and to consi der new
evi dence that Freeman was wor ki ng for sone period of tinme during
1999 and 2000.

Gven the Comm ssioner's intent to introduce new
evi dence upon remand, this case now al so i nvokes our authority
under sentence six of 8 405(g), which states that a review ng
court "may at any time order additional evidence to be taken
before the Conm ssioner of Social Security, but only upon a
showi ng that there is new evidence which is material and that
there i s good cause for the failure to i ncorporate such evi dence
into the record in a prior proceeding." 42 US C 8§ 405(9).
Evidence that the applicant was working during the clained
period of disability is unquestionably relevant, as the first
step of the five-step disability determ nation process asks
whet her the applicant is engaged in substantial gainful work
activity. 20 CF. R 88 404.1520, 416.920 (2001). As the
Comm ssioner has only recently obtained this informtion and
coul d not have obtained it earlier, she has satisfied the "good

cause" requirenent of sentence six.? In this case, there is no

2 I ndeed, it was Freeman's responsibility to notify the
Conmi ssioner that he was working while his application was
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ri sk of unfairness to Freeman by all ow ng further proceedings.?

We note that normally sentence four remands are post-
judgnent remands (in that the reviewing court has entered a
j udgnent "affirm ng, nodifying, or reversing the decision of the
Conmmi ssioner,"” 42 U S.C. 8 405(g)), and sentence six remands are
pre-judgnent remands (entered when the review ng court has not
ruled on the correctness of the Conmi ssioner's decision, but
good cause exists for remanding for further evidentiary

pr oceedi ngs). Faucher v. Sec'y of Health & Human Servs., 17

F.3d 171, 175 (6th Gr. 1994). W could order a remand for
further proceedi ngs under either sentence. |In order to preserve
Freeman's rights if heis ultimately a prevailing party, we wl|
treat this as a sentence six remand, under which the district
court retains jurisdiction until the remand proceedings are

conpl ete and the Comm ssioner files nodified findings of facts

pending. 20 C.F. R §§ 404. 452, 416.704(a)(4), 416.708(b) (2001).

3 Moreover, even if the ALJ had granted benefits to
Freeman at the original hearing, the Conmm ssioner would now be
entitled to a new hearing on whether Freeman's benefits shoul d
be prospectively or retrospectively term nated or reduced due to
his 1999 and 2000 work activities. 20 CF.R ch. 111, 88
404. 401a, 404.502, 404.1590, 416.1100 (2001).
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and a nodi fied decision, 42 U.S.C. 8 405(g). |If Freeman is then
a prevailing party, the court nmay consider any properly filed
application for fees under the Equal Access to Justice Act.
Shalala v. Schaefer, 509 U.S. 292, 299-300 (1993).

The order for paynent of benefits is vacated and the
case is renmanded with instructions to renand to t he Comm ssi oner

for further proceedings not inconsistent with this opinion.
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